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From

the Desk

of Editor

FUNDAMENTALS OF DEFENCE

PREPARATION, PRECISION, AND FAIRNESS

Defence is a vast subject with various dimensions, each shaped
by the nature of the allegations involved. Ultimately, the goal of
defence is to uphold the innocence of the accused. As the saying
goes, “All roads lead to Rome”; every step taken should focus on
establishing the innocence of the individual in question. This task
is not easy. Navigating the complexities of these inquiries can
feel like finding a path through a maze, where each decision
carries significant consequences. While the core principles of
defence remain consistent across different cases—whether they
pertain to banking transactions or other allegations—their
application varies based on the specifics of each situation. In this
final editorial before my term as General Secretary of our
esteemed Federation concludes at the end of the month, I aim to
provide insights into key aspects of defence, including approaches
to allegations, procedural details, evidence handling, and the
essential legal and ethical frameworks.

1. Understanding the Nature of Allegations

 Categorizing Allegations: Allegations vary in nature
and can be broadly categorized into procedural lapses,
performance issues, or ethical misconduct. Each category
demands a different approach: procedural lapses might
benefit from a technical defence, while ethical violations
often need more substantial factual evidence.

 Impact on Defence Strategy: A clear understanding
of the allegation type shapes the defence strategy. For
instance, in cases involving complex technical issues, a
defence focusing on procedural knowledge and technical
documentation may be more effective.

 Preparation: Thoroughly review all allegations,
including secondary details that might not appear
significant at first glance. Identify key areas that could
impact the defence, such as potential contradictions or
unsubstantiated claims in the allegations.

2. Factual and Technical Defence

 Factual Defence: Presenting facts with clarity and
consistency is essential. Gather evidence, timelines and
statements that directly challenge the allegations or show
a different narrative. For instance, documenting
adherence to procedures or recording deviations from
expected standards might reinforce your case.

 Technical Defence: When allegations are based on
complex policies or technical standards, leverage the
specific regulatory or procedural guidelines that apply.
This might include demonstrating compliance with
departmental policies or highlighting procedural nuances
that justify the actions taken.

 Strategic Presentation: Balance factual evidence
with technical arguments to avoid overcomplicating the
case. Aim for clarity in every point raised, ensuring each
aspect is supported by relevant documentation and
adheres to policy.

3. Importance of Defence Documents

 Document Collection: Collect all relevant
documents, including communication records, procedural
guidelines, and memos. Each document must be carefully
vetted for authenticity and relevance to the case.
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 Documentation Process: Create a comprehensive
index of documents to streamline reference during inquiry
proceedings. This not only facilitates a smoother defence
but demonstrates preparation and transparency.

 Certifications and Verification: If required, obtain
certified copies of official documents to enhance their
credibility. Ensure that records and data presented are
credible, as improperly certified documents may weaken
the defence.

4. Examination-in-Chief of Defence Witness

 Selecting Defence Witnesses: Choose witnesses
who have firsthand knowledge of the events and can
corroborate the defence narrative. Witnesses should have
a clear understanding of their role and be prepared for
possible cross-examination by the prosecution.

 Conducting Examination-in-Chief: During the
examination-in-chief, aim to establish the credibility of
each witness. Start with simple questions that allow the
witness to provide a clear account, then gradually
introduce more specific questions that substantiate the
defence’s points.

 Avoiding Leading Questions: Ensure that questions
do not imply or suggest answers. Leading questions may
be objected to by the prosecution, so adhere strictly to
open-ended questions that allow witnesses to narrate
events freely.

5. Cross-Examination of Prosecution Witnesses

 Objective: The primary aim of cross-examination is to
reveal inconsistencies or highlight gaps in the testimony
of prosecution witnesses. Effective cross-examination can
challenge the credibility of the witness and the
prosecution’s narrative.

 Preparation: Study the statements of prosecution
witnesses thoroughly. Prepare questions that expose
contradictions or test the accuracy of their accounts. Avoid
confrontational questions; focus on logical gaps or
inconsistencies.

 Strategic Questioning: Use questions that gradually
lead the witness to points that may contradict earlier
statements. For instance, if a witness’s timeline conflicts
with documented events, highlight this discrepancy
tactfully to question the reliability of their testimony.

6. Lodging Objections and Raising Concerns

 Importance of Objections: Objections play a
significant role in preserving the rights of the accused.
They can address procedural improprieties, improper
questioning, or inadmissible evidence. Timely objections
highlight procedural lapses and may limit the
prosecution’s narrative.

 Recording Objections: Ensure that objections are
recorded in the inquiry proceedings. This documentation
serves as a basis for further appeal or review and
reinforces the defence’s stance on procedural integrity.

 Common Grounds for Objections: Object to
irrelevant evidence, leading questions from the
prosecution, improper examination of witnesses, and any
evidence obtained outside procedural norms.

7. Countering the Contentions of the Presenting
Officer (PO)

 Understanding the PO’s Role: The PO’s role is to
substantiate allegations by presenting evidence and
witnesses. A thorough defence includes countering these
points systematically to challenge the foundation of the
prosecution’s argument.
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 Strategy for Counterarguments: Prepare
counterarguments addressing both factual and procedural
errors in the PO’s contentions. For instance, if the PO
relies on unsubstantiated claims, demonstrate the lack
of credible evidence or procedural adherence.

 Legal and Procedural Defence: Use specific
conduct rules, established protocols, or procedural
guidelines to counter the PO’s narrative. If procedural
violations are evident, emphasize them to highlight
potential bias or error in the prosecution’s case.

8. Knowledge of Conduct Rules and Principles of
Natural Justice

 Familiarity with Conduct Rules:  Defence
representatives should be well-versed in the conduct rules
governing the organization. These rules form the
foundation for lawful defence strategies, outlining
permissible actions, expected standards, and procedural
requirements.

 Principles of Natural Justice: The principles of
audi alteram partem (right to be heard) and nemo judex
in causa sua (impartiality in judgment) are fundamental
to fair inquiry proceedings. Ensure that all stages of the
inquiry respect these principles, and raise objections if
these are violated.

9. Production of Documentary Evidence

 Organized Presentation: Present documentary
evidence systematically, ensuring its relevance to the
defence’s arguments. Each document should directly
address points in the prosecution’s case or substantiate
the defence’s narrative.

 Challenging Prosecution Evidence: Carefully
scrutinize the prosecution’s documents, raising objections
if they lack authenticity or relevance. This prevents
unverified documents from influencing the inquiry unfairly.

 Authentication: Properly authenticate documents
before presenting them. If possible, request certified
copies and avoid presenting documents that cannot be
independently verified.

10. Control Over Leading Questions

 Recognizing Leading Questions: Leading questions
imply or suggest answers, potentially distorting witness
responses. The defence should monitor for such
questions, particularly from the prosecution during cross-
examinations.

 Raising Objections: Object to leading questions
immediately. This ensures the proceedings remain
unbiased and protects witnesses from influence. Leading
questions undermine the credibility of the witness’s
account and may skew the inquiry’s outcome.

11. Analysis of Prosecution Brief

 Detailed Review: Review the prosecution brief
thoroughly, identifying any discrepancies or weak points.
Note any omissions, unsupported claims, or procedural
errors that could weaken the prosecution’s case.

 Counterarguments Preparation: Prepare direct
counterarguments for each point raised in the prosecution
brief. This demonstrates preparedness and ensures a
systematic rebuttal during the inquiry.
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12. Submission of Defence Brief

 Structure and Clarity: The defence brief should be
well-structured, presenting facts, witness statements, and
documentary evidence in a cohesive manner. Each point
should be clear and supported by relevant documents.

 Relevance: Focus on points directly addressing
the allegations, avoiding extraneous information.
Highligh\t procedural errors, factual inaccuracies, and
any mitigating factors that support the defence.

13. Analysis and Submission on Inquiry Report

 Identifying Bias or Error: Analyse the inquiry report
critically, noting any bias, errors in judgment, or failure
to consider evidence. This analysis forms the basis for
arguments in case of an unfavourable outcome.

 Written Submission: Present a detailed written
submission on the inquiry report, challenging
inconsistencies and highlighting evidence overlooked by
the inquiry officer.

14. Personal Hearing, Appeal, and Review Appeal

 Preparation for Personal Hearing: A personal
hearing offers an opportunity to clarify points and
highlight any overlooked evidence. Prepare key points to
the CSO concisely to maximize the impact within the
limited time.

 Grounds for Appeal: In case of an unfavourable
outcome, grounds for appeal should focus on procedural

lapses, misinterpretation of evidence, or violations of
natural justice. Each point should be backed with
documented evidence or specific procedural references.

 Review Appeal: A review appeal follows if an error in
the original appeal decision is identified. Emphasize new
facts, procedural concerns, or legal grounds that were
not adequately considered in previous stages.

An effective defence in a domestic inquiry relies on meticulous
preparation, strict adherence to procedural standards, and an
unwavering commitment to the principles of natural justice. By
mastering the intricacies of document management, witness
examination, and procedural rights, defence representatives play
a vital role in safeguarding the interests of the officer proceeded
against (OPA/CSO) and promoting fair inquiry practices within
the organization. They serve as guardians of fairness, guiding
the accused through the quasi-judicial process and ensuring their
rights are upheld at every stage. With their expertise and steadfast
dedication, they embody the true essence of justice, diligently
defending the accused while enhancing the integrity of the inquiry
process itself. Their commitment to vindicating innocence and
protecting rights reflects a profound sense of purpose and service.
This dedication is not only commendable but also brings immense
satisfaction, as Mahatma Gandhi wisely stated, “The best way
to find yourself is to lose yourself in the service of
others.” We extend our heartfelt gratitude to all such defence
representatives for their selfless contributions, which exemplify
the highest ideals of justice and fairness.

With warm regards and sincere gratitude,

(Deepak Kumar Sharma)
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SIGNIFICANCE OF DIGITAL EVIDENCE IN
DISCIPLINARY PROCEEDINGS

By........Com. Priyvrat, President, SBIOA Chandigarh Circle

1. Introduction

The proliferation of digital technology has revolutionized every
facet of governance, including disciplinary proceedings. The
integration of digital evidence in these proceedings has provided
a new dimension to fact-finding and enhanced the scope of
disciplinary authorities to establish accountability. Digital
evidence encompasses a wide array of data—emails, digital
documents, CCTV footage, transaction logs, and other electronic
records—making it invaluable in revealing the factual matrix
underlying alleged misconduct. All the IT systems (Hardware &
Software) maintain audit trails which can establish the digital
footprints of the user login, access duration, etc. These logs are
enabled and maintained for an appropriate period.

As digital records become increasingly integral to day-to-day
operations, it is essential for defense representatives to adapt
to this form of evidence appreciation under the existing legal
framework.

2. Legal Framework Governing Digital Evidence in
India

Digital evidence, being intangible, is distinct from traditional
forms of evidence, and its admissibility is governed by specific
statutes. Key legislative provisions include:

The Information Technology Act, 2000: The IT Act is the
primary legislation governing digital evidence. It defines
electronic records and grants them legal recognition equivalent
to paper-based records under Indian law.

Indian Evidence Act, 1872: Section 65B of the Indian
Evidence Act sets out the conditions under which electronic

records are deemed admissible in legal proceedings. According
to this section, a certificate is required to prove the authenticity
and reliability of digital evidence, establishing the sanctity of the
electronic record.

Indian Penal Code, 1860: The IPC includes provisions on
cybercrimes, falsification of records, and forgery in electronic
forms, making it essential to protect digital evidence from
tampering.

3. Relevance and Advantages of Digital Evidence in
Departmental Proceedings

Digital evidence offers a precise and often objective account of
events, which proves invaluable in disciplinary proceedings.
Digital evidence can serve as an objective tool, reducing bias.
For example, an official email trail documenting important events
offers a clear record without subjective interpretation. The
accessibility and organization of digital records expedite fact-
finding processes, enabling access to large volumes of
information systematically. Digital evidence mitigates the risk of
tampering, as metadata, timestamps, and audit trails increase
transparency and uphold the integrity of the proceedings.

4. Admissibility and Appreciation of Digital Evidence

The admissibility of digital evidence is contingent on fulfilling
the criteria set forth in Section 65B of the Indian Evidence Act.

Authorities handling digital evidence in disciplinary proceedings
must adhere to the following principles:

Certificate of Authenticity: Section 65B requires that a
certificate accompanies any digital evidence produced, signed
by an individual responsible for managing the system or device
where the data is stored. The certificate must confirm the
accuracy and integrity of the digital record and the conditions
under which it was produced.
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Chain of Custody: Digital evidence must maintain an
unbroken chain of custody, proving that the data has remained
untampered from collection to submission in the proceeding.
Detailed documentation must be maintained to verify each stage
of handling.

Reliability of the System: To establish the credibility of digital
evidence, it must be shown that the computer system generating
the data was functioning properly at the relevant time, free from
errors or malicious tampering.

Proper Collection and Handling: Authorities must ensure
that digital evidence is collected and handled following standard
protocols, including the use of write-protected storage devices
and verified copies to prevent data corruption.

5. Appreciating Digital Evidence: Best Practices

In departmental disciplinary proceedings, appreciating digital
evidence requires an informed approach, respecting the
procedural and technical nuances of electronic data. It is important
for a DR to understand the Contextual Relevance of the Data
i.e. whether the digital evidence directly supports or refutes
specific allegations, taking care to avoid over-reliance on data
fragments that may lead to incomplete conclusions.

Metadata Examination: Metadata provides vital details about
a digital record, such as its creation, modification, and access
history. In cases of tampering allegations, metadata can reveal
attempts to falsify evidence.

Corroboration with Other Evidence: Digital evidence
should ideally be corroborated with other forms of evidence, such
as witness testimony or traditional documents. This cross-
verification strengthens the reliability of digital data.
Reliance on Expert Testimony: Given the complexity of

digital evidence, DR may request the IA/DA for technical
expertise when necessary, particularly for understanding forensic
aspects, verifying authenticity, or identifying tampering.

6. Challenges in Appreciating Digital Evidence

Digital evidence poses several challenges in disciplinary
proceedings:

Susceptibility to Tampering: Electronic records can be
altered or manipulated if not properly safeguarded. Establishing
authenticity, therefore, requires meticulous documentation and
adherence to statutory guidelines.

Lack of Technical Expertise: Not all disciplinary authorities
possess the requisite knowledge to evaluate digital evidence
effectively. The absence of IT or forensic expertise may hinder
the objective assessment of such evidence.

7. Case Law and Judicial Precedents

Anvar P.V. v. P.K. Basheer (2014): The Supreme Court
clarified that electronic records could only be considered valid
evidence when accompanied by a certificate under Section 65B
of the Evidence Act. This case underscored the necessity of
fulfilling procedural requirements for digital evidence.

In the digital world, digital evidence has become indispensable
in disciplinary proceedings, offering objectivity, precision, and
transparency. Its proper appreciation, however, mandates strict
adherence to statutory requirements, respect for the chain of
custody, and a judicious approach to corroboration. As the Indian
legal framework surrounding digital evidence continues to
develop, DRs need to remain informed of judicial interpretations
and best practices. With meticulous handling and balanced
assessment, digital evidence can play a transformative role in
upholding justice and accountability.
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[2024 (182) FLR 426]
(ALLAHABAD HIGH COURT)

J.J. MUNIR,J
Civil Misc, Writ Petition No. 10601 of 2023

October 19, 2023
Between

DINESH CHAND SHARMA
And

STATE OF U.P. And others.

Domestic Enquiry-Dismissal from service-Petition, against-
sustainabil ity of order dismissing petitioner from service-
Establishment not relieved of burden of holding in enquiry by
salutary principles of fair procedure applicable to domestic
inquiries even though petitioner remained ex parte-Impugned
order of dismissal passed on basis of perusal for cords without any
evidence being led on behalf of establishment- therefore, not
sustainable-quashed-Petition allowed directing respondents to
reinstate petitioner in service and pay him salary from date of this
judgment. [Para 29 and 33]

Counsel for the petitioner: Sujeet Kumar Rai and Anil Kumar Rai.

Counsel for the Respondents: C.S.C. Brij Raj Verma and Rajesh
Kumar Tiwari.

JUDGMENT

J.J. MUNIR, J- 1. This writ petition is directed against the order
dated 18.05.2023, notifying a decision of the Board of Directors/
Committee of Management, Kisan Sewa Sahkari Samiti Ltd.,
Chaudhera, Block Pahasu, District Bulandshahr, signed by the
Chairman and the Secretary of the said society, resolving to dismiss
the petitioner from service.

2. The Kisan Sewa Sahkari Samiti Ltd., Chaudhera, Block Pahasu,
District Bulandshahr (for short, ‘the Society’) is a registered Primary
Agricultural Cooperative Society, registered under the U.P. Cooperative
Societies Act, 1965 (for short, ‘the Act of 1965’). The service
conditions of employees of Primary Agricultural Cooperative Credit
Societies are governed by regulations, known as U.P. Primary
Agricultural Cooperative Credit Socities Regulations, 2020, notified
on 31.07.2020. These shall hereinafter be called, ‘the Regulations
of 2020’.

3. The petitioner was a peon in the employ of the Society. According
to a resolution of the Board of Directors of the Society, adopted in
their meeting dated 22.10.2022, he was promoted to the post of an
accountant. The petitioner thinks that he became the victim of a
dispute between a Cadre Secretary, Yadram and another Banwari
Lal Sharma, who was given additional charge of the Society vide
order dated 22.11.2022 passed by the Member Secretary, District
Administrative Committee Cooperatives, Bulandshahr.

4. Yadram, the Cadre Secretary instituted Writ-A No. 20683 of 2022,
questioning the additional charge of Secretary of the Society being
given to Banwari Lal Sharma. The writ petition aforesaid was disposed
of, substantially allowed, vide order dated 12.12.2022, in terms of
the following orders:

“It has been submitted that Sri Banwari Lal Sharma belongs
to the same Block i.e. Development Block Pahasu and this
Court in its judgment and order dated 07.09.2022 passed in
Writ A No.13425 of 2022 (Harish Kumar Sharma Vs. State of
U.P. and 3 others) placing reliance upon the Chapter
VII Regulation 36(c) of the Uttar Pradesh Primary Agricultural
Cooperative Credit Societies Centralized Service Rules, 1978,
had observed that no member shall be posted in the Society
of the block where he permanently resides. It has been
submitted that the order dated 22.11.2022 has been passed
without noticing the aforesaid judgment.
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Sri M.N. Mishra, learned counsel, on the basis of the
instructions, says that Banwari Lal Sharma has only been given
additional charge. He has not been made Cadre Secretary of
the Society of the Block of which he is original resident.

This Court is of the opinion that additional charge also cannot
be given to Banwari Lal Sharma. The order dated 22.11.2022
is quashed with liberty to the respondent no.3 to pass a fresh
order within a period of three weeks from today.

In the meantime, the petitioner has already been suspended
by order dated 02.12.2022, he shall not be allowed to function
but some other regularly appointed Cadre Secretary shall be
given charge of the Society in question.”

5. The petitioner thinks that Banwari Lal Sharma came to believe
that Yadram, the Cadre Secretary, who instituted Writ-A No. 20683
of 2022 against the additional charge of the Society that Banwari
Lal Sharma held, was set up by the petitioner. The petitioner says
that on this account Banwari Lal Sharma, who is till date discharging
duties of the Secretary in additional charge of the Society, got
disciplinary proceedings instituted against the petitioner mala fide,
and had him placed under suspension pending enquiry vide order
dated 09.12.2022. A charge-sheet dated 12.12.2022 was issued to
the petitioner carrying five charges, to which the petitioner filed a
reply, which is on record as Annexure No.6 to the writ petition.

6. It is the petitioner’s case that after submission of his reply to the
chargesheet, no proceedings were taken. It is averred in paragraph
No.13 that it is incorrectly mentioned that vide an order dated
21.12.2022, a last opportunity was given to the petitioner to give a
reply together with evidence. Rather, it is asserted in paragraph No.13
of the writ petition that after the submission of his reply to the
chargesheet, the petitioner was dismissed from service vide order
dated 31.12.2022.

7. The petitioner challenged the said order dated 31.12.2022 by
taking resort to the remedy of a departmental appeal
under Regulation 18 of the Regulations of 2020. The Appellate
Authority, vide order dated 13.03.2023, set aside the order of
dismissal from service, passed against the petitioner by the Committee
of Management of the Society. The Committee of Management were
directed to pass fresh orders in accordance with law, after giving
opportunity to the petitioner and adhering to the rules of natural
justice.

8. It is the petitioner’s case that on 16.03.2023, he submitted his
joining report, which was acknowledged by the Society. On
20.03.2023, the petitioner moved an application before the Assistant
Commissioner/ Assistant Registrar, Cooperatives, Bulandshahr,
requesting that the petitioner’s salary held up since November, 2022
may be directed to be paid. The Assistant Commissioner/ Assistant
Registrar aforesaid by an order dated 24th March, 2023 directed
the Committee of Management to ensure payment of the petitioner’s
salary. The petitioner asserts that despite acknowledging the
petitioner’s joining report, nothing was done to meaningfully accept
the petitioner back in employment pursuant to the appellate order.
Therefore, the petitioner instituted Writ-A No. 7033 of 2023, seeking
the following material relief:

“i) issue a writ, order or direction in the nature of mandamus, directing
respondents no.3 and 4 to reinstate petitioner in service and pay his
salary;”

9. Instead of reinstating the petitioner or paying him his emoluments,
the petitioner was served with a notice dated 19.04.2023 jointly issued
by the Sabhapati and the Secretary of the Society and another dated
25.04.2023, both requiring the petitioner to appear and produce
evidence in his defence. An order of dismissal was passed against
the petitioner again on 18.05.2023 by the Committee of Management
of the Society, that has been notified by the Sabhapati and the
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Secretary by the order impugned dated 18.05.2023.

10. The petitioner has averred in paragraph No.23 that a copy of the
dismissal order was never served upon him, but during the hearing of
Writ-A No. 7033 of 2023, a copy of the said order was produced
before this Court. It was then that the petitioner came to know about
an order of dismissal being passed against him again. This Court,
therefore, dismissed Writ-A No.7033 of 2023 as infructuous, vide order
dated 29.05.2023. A copy of the said order was directed to be supplied
to the petitioner by this Court.

11. In paragraph Nos. 29, 30 and 31 of the writ petition, it is averred
that no date, time and place of enquiry was fixed before proceeding
in the matter. It is further averred that neither any enquiry has been
conducted nor an enquiry report drawn up and supplied to the
petitioner, despite clear directions in that regard by the Appellate
Authority, setting aside the dismissal order on the earlier occasion. It
is averred in paragraph No. 31 that no show cause notice was issued
to the petitioner before the imposition of the major penalty of
dismissal.

12. In the counter affidavit dated 23.08.2023 filed on behalf of the
respondents, which is an affidavit filed by Banwari Lal Sharma, the
In-charge Secretary of the Society, it is averred in paragraph No.22
of the counter affidavit, while answering paragraph Nos.28, 29 and
30 of the writ petition, thus:
“22. That the contents of paragraphs no.28,29,30 of the writ petition
are not admitted and in reply it is stated that all the proceedings
initiated against the petitioner in accordance with law after due
procedure.”

13. A counter affidavit has been separately filed on behalf of
respondent No.3, the Assistant Commissioner/ Assistant Registrar,
Cooperatives, Bulandshahr. In paragraph No. 25 of the counter
affidavit filed by respondent No.3, the averments in paragraph

Nos.29, 30 and 31 of the writ petition have been answered by saying
that these need no comments.

14. A personal affidavit of respondent No.3 was also invited because
of certain allegations regarding permitting Banwari Lal Sharma to
function as the In-charge Secretary of the Society, despite his
appointment being quashed by this Court. The said affidavit is
confined to the issue aforesaid and allusion would be made to that
part of the controversy to the extent necessary.

15. Two rejoinder affidavits have been filed by the petitioner in answer
to the counter affidavit on behalf of respondent No.6, Banwari Lal
Sharma dated 28.03.2023. Another rejoinder affidavit has been filed
in answer to the counter affidavit and personal affidavit filed by
respondent No.3.

16. Heard Mr. Anil Kumar Rai, learned Counsel for the petitioner,
Mr. Rajesh Kumar Tiwari, learned Counsel appearing on behalf of
respondent No. 6 and Ms. Monika Arya, learned Additional Chief
Standing Counsel appearing on behalf of respondent Nos.1, 2 and
3. No one appears on behalf of respondent No.4 and 5.

17. Much has been made on behalf of the petitioner of the issue
that respondent No.6, Banwari Lal Sharma, who had been given
additional charge of the Society, and upon a challenge about that
assignment by the regular Cadre Secretary, Yadram before this Court
in Writ-A No.20683 of 2022, was held not entitled to be given
additional charge of the Society, but still permitted to continue in
that office.

18. The petitioner has raised a grievance about it, because it is the
petitioner’s case that Banwari Lal Sharma bore a grudge against
him, thinking that the petitioner was instrumental in setting up
Yadram to question his additional charge of the Society before this
Court. The petitioner has urged that a biased Banwari Lal Sharma
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has sponsored these disciplinary proceedings and even signed the
order impugned along with the Sabhapati, acting as the In-charge
Secretary of the Society, a position he could not have held after the
orders of this Court dated 12.12.2022 passed in Writ-A No.20683 of
2022. The petitioner says that he has been much prejudiced because
of Sharma’s bias.

19. Banwari Lal Sharma has been impleaded eo nomine and notice
was issued to him. He has filed a personal affidavit being a counter
affidavit dated 23.08.2023. In paragraph Nos. 9, 10, 11 and 12 of
the affidavit filed by Banwari Lal Sharma, it is said that after the
orders of this Court, one Ramesh Chandra Sharma was given
additional charge of the Society on 02.01.2023. He did not take
that additional charge and submitted a memo dated 18.01.2023 to
the Assistant Commissioner/ Assistant Registrar, Cooperatives,
Bulandshahr, expressing his inability in the matter, on ground that
he was a handicapped man, without one of his limbs, and the distance
of the Society from his residence was over 30 kilometers. It is then
said in the affidavit that on account of Ramesh Chandra Sharma
not taking charge of the Society and the Competent Authority not
appointing another Secretary, Banwari Lal Sharma continued to work
as the In-charge Secretary.

20. The explanation given about permitting Banwari Lal Sharma to
continue as the Officiating Secretary of the Society by the Assistant
Commissioner/ Assistant Registrar, Cooperatives, Bulandshahr, is more
startling than the one offered by Banwari Lal Sharma himself. It is
expressed in the following words in paragraph No.5 of his affidavit
dated 24.01.2023, which must be quoted for every word of it:

“5. That in compliance of the order dated 12.12.2022 passed
by this Hon’ble Court, the District Administrative Committee vide
letter dated 02.01.2023 posted Sri Ramesh Chandra Sharma
(Cadre Secretary) by giving Additional Charge in place of Sri
Banwari Lal Sharma (Cadre Secretary). In pursuance of the order

dated 02.01.2023, Sri Ramesh Chandra Sharma joined in the
Chaudhera Committee on 14.03.2023.

It is further submitted that by proposal no. 3 of the meeting
dated 27.03.2023, the committee of management Chaudhera
Committee rejected the contribution of Sri Ramesh Chandra
Sharma and by proposal no. 4 of the said meeting again taken
a decision to send Sri Banwari Lal Sharma, Cadre Secretary
alongwith the signatory Chairman to the Branch of Bank.

Thereafter, Mr Jagvir Singh, Cadre Secretary, was directed for
taking the Addl. Charge in Chaudhera Committee vide office
order dated 03.05.2023, but due to the reason that the
Committee of Management has not allowed to contribute Sri
Jagvir Singh in the Society, by the office letter no. 493 dated
06.06.2023 Sri Raj Mal Singh Cadre Secretary, was directed to
have Addl. Charge of the Chaudhera Committee, it is further
submitted that Sri Raj Mal Singh Cadre Secretary was also not
allowed to contribute by the committee of management of
Chaudhera Committee. Thereafter, vide office letter no. 757
dated 28.06.2023 Sri Arvind Kumar, Cadre Secretary was
appointed at the original post in the aforesaid society. In
pursuance of which Sri Arvind Kumar has given his contribution
in the society on 17.07.2023. By the letter dated 28.06.2023 of
the Member Secretary, under the forwarding year transfer policy
and District Administrative Committee, Sri Banwari Lal Sharma
was again transferred and appointed from Home Development
Block to another Development Block.

That the deponent called meeting of District Administrative
Committee two times for deciding the issue on 17.04.2023 &
09.06.2023 of removal of Banwari Lal Sharma but the decision
could not be taken due to the reason that the corum of the
committee was not fulfilled.”
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21. This Court is opinion that ex facie there was no justification for
respondent No.3 to permit Banwari Lal Sharma to function for a
single day as the Officiating Secretary after this Court passed order
dated 12.12.2022 in Writ-A No.20683 of 2022. The reason, apart
from the order itself, is that this Court acted to prohibit Banwari Lal
Sharma holding that additional charge because it was in violation
of Regulation 36(c) of the Uttar Pradesh Primary Agricultural
Cooperative Credit Societies Centralised Service Rules, 1978, that
forbids a member to be posted in a society located in the block,
where he permanently resides. Banwari Lal Sharma was held to be a
resident of Block Pahasu. It was, therefore, most exceptionable to
permit him to continue as the Officiating Secretary of the Society or
holding its additional charge in violation of the order of this Court
dated 12.12.2022 passed in Writ-A No.20683 of 2022.

22. But, the issue here does not turn much, though it may in the
slight, upon Banwari Lal Sharma illegally continuing as the In-charge
Secretary of the Society. The reason is that the decision, that was
taken in terms of the order impugned to dismiss the petitioner from
service, is a decision of the Board of Directors/ Committee of
Management of the Society. The Sabhapati and the Secretary of
the Society may have participated in some manner in the decision
making process, but they have formally notified it. It is not a decision
entirely attributable to Banwari Lal Sharma. Rather, it is the decision
of a multi-membered body. Therefore, the element of bias, even if
present, is minimum and not efficacious enough to influence the
result.

23. What this Court, therefore, has to see is if the petitioner was
proceeded with in departmental proceedings according to a
procedure that is just, fair and reasonable, and further, if it conforms
to the fundamentals of the established procedure to hold a valid
departmental enquiry.

24. In paragraph Nos.29, 30 and 31 of the writ petition it is averred

that no date, time and place of enquiry was fixed and further that
no enquiry has been conducted nor an enquiry report drawn up. It is
also averred that no show cause notice was issued to the petitioner
before the impugned dismissal order was passed. These averments
have not been denied in any of the counter affidavits or personal
affidavits filed on behalf of respondent No.3 or 6. Rather, these have
been admitted. It is also true that in none of the returns filed on
behalf of the respondents, is a copy of the enquiry report annexed,
on the foot of which the impugned order of dismissal could be based.

25. It is true that notices appear to have been sent to the petitioner
to appear before the Committee of Management, which as the
Disciplinary Authority could have held the enquiry themselves. If the
petitioner did not appear in response to the notice, the enquiry could
be held ex parte. During the enquiry to be held either by the
Committee of Management of the Society, sitting as the Disciplinary
Authority or by a duly appointed Inquiry Officer or Inquiry Committee,
the establishment would have to prove the five charges by leading
evidence, both documentary and oral. The burden would initially
rely upon the establishment to let in some evidence before whoever
was inquiring into the charges. It is not that if the petitioner did not
appear and submit a reply, the burden to prove the charges that lies
on the establishment would stand discharged ipso facto and the
charges proved.

26. After all, the law in disciplinary proceedings too is that it is the
establishment that has to prove the charges before the Inquiry Officer/
Committee of Management, or whoever is acting in that capacity
through a presenting officer, producing evidence both oral and
documentary on behalf of the establishment. After that is done, the
delinquent is burdened with a duty to produce evidence in his defence.
If the employee/ delinquent is ex parte, still the establishment have
to prove the charges by their evidence, may be ex parte.

27. The findings recorded in the impugned order show that the
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statement of a Chowkidar and an Accountant was considered on
the charge if manure was unauthorisedly got taken out by the petitioner
and black-marketed. The order does not show at all if this was the
statement offered by way of oral evidence before an Inquiry
Committee or before the Committee of Management themselves,
sitting as an Inquiry Committee. From a tenor of the order, it appears
that the Disciplinary Authority relied upon a recorded statement of
the Chowkidar and the Accountant, may be during a preliminary
enquiry, because there is no reference to oral evidence being recorded,
either before the Disciplinary Authority or some other Inquiry
Committee or enquiry officer.

28. In regard to the second charge, which is about uauthorised felling
of Eucalyptus trees, selling them off and misappropriating the price,
all done without sanction of higher Authorities, the statement of a
former Secretary, Nahar Singh has been taken into consideration.
That statement too says that the petitioner brought pressure upon
the Committee of Management to permit the sale after felling the
trees, whereas there was no permission by the Committee of
Management to sell those trees. It is not at all clear if before a
Committee of Inquiry or the Disciplinary Authority, sitting as a
Committee of Inquiry themselves, Nahar Singh was examined as a
witness. A reading of the impugned order shows that some statement
by Nahar Singh, earlier recorded, was acted upon. Likewise is the
position with the other charges.

29. In the absence of a copy of the enquiry report or minutes of the
enquiry, if the enquiry was held before the Disciplinary Authority, the
Committee of Management themselves, being annexed to the counter
affidavit, the inevitable conclusion is that the impugned order of
dismissal was passed on the basis of perusal of records without any
evidence, documentary and particularly oral, being led on behalf of
the establishment. This Court holds so assuming that the petitioner
remained ex parte and did not appear. Even then, the respondents
are not relieved of the burden of holding an enquiry by salutary

principles of a fair procedure applicable to domestic inquiries, where
a major penalty is imposed. In this connection, reference may be
made to the decision of the Supreme Court in Roop Singh Negi v.
Punjab National Bank and others, where it was held:

“14. Indisputably, a departmental proceeding is a quasi-judicial
proceeding. The enquiry officer performs a quasi-judicial
function. The charges levelled against the delinquent officer
must be found to have been proved. The enquiry officer has a
duty to arrive at a finding upon taking into consideration the
materials brought on record by the parties. The purported
evidence collected during investigation by the investigating
officer against all the accused by itself could not be treated
to be evidence in the disciplinary proceeding. No witness was
examined to prove the said documents. The management
witnesses merely tendered the documents and did not prove
the contents thereof. Reliance, inter alia, was placed by the
enquiry officer on the FIR which could not have been treated
as evidence.”

30. Likewise is the position of the law enunciated by the Supreme
Court in State of Uttar Pradesh and others v. Saroj Kumar Sinha, ,
where it was held:

“27. A bare perusal of the aforesaid sub-rule shows that when
the respondent had failed to submit the explanation to the
charge-sheet it was incumbent upon the inquiry officer to fix
a date for his appearance in the inquiry. It is only in a case
when the government servant despite notice of the date fixed
failed to appear that the inquiry officer can proceed with the
inquiry ex parte. Even in such circumstances it is incumbent
on the inquiry officer to record the statement of witnesses
mentioned in the charge-sheet. Since the government servant
is absent, he would clearly lose the benefit of cross-
examination of the witnesses. But nonetheless in order to
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establish the charges the Department is required to produce
the necessary evidence before the inquiry officer. This is so as
to avoid the charge that the inquiry officer has acted as a
prosecutor as well as a judge.

28. An inquiry officer acting in a quasi-judicial authority is in
the position of an independent adjudicator. He is not supposed
to be a representative of the department/disciplinary authority/
Government. His function is to examine the evidence presented
by the Department, even in the absence of the delinquent official
to see as to whether the unrebutted evidence is sufficient to
hold that the charges are proved. In the present case the
aforesaid procedure has not been observed. Since no oral
evidence has been examined the documents have not been
proved, and could not have been taken into consideration to
conclude that the charges have been proved against the
respondents.”

31. A Division Bench of this Court sitting at Lucknow in Smt.
Karuna Jaiswal v. State of U.P.,considering the same issue and
taking note of the decision of their Lordships in Saroj Kumar
Sinha (supra), held:

“14. It is also equally relevant and significant to notice in this
case that though the petitioner failed to submit her reply to
the charge-sheet, however, the Enquiry Officer did not fix any
date, time and place for oral enquiry. It is settled principle that
even in a situation where the delinquent officer/employee does
not submit reply to the charge-sheet, the Enquiry Officer still
needs to prove the charges on the basis of material and evidence
available on record and for the said purpose he needs to fix
and intimate to the charged officer, the date, time and place
for oral enquiry.

15. The law in this regard is very well-settled and does not

need a reiteration, however, we may refer to a judgment of
Hon’ble Supreme Court in the case of State of Uttar Pradesh
and others v. Saroj Kumar Sinha, wherein it has clearly been
held that Enquiry Officer acts as a quasi judicial authority and
his position is that of an independent adjudicator and further
that he cannot act as a representative of the department or
disciplinary authority and further that he cannot act as a
prosecutor neither he should act as a judge; his function is to
examine the evidence presented by the department and even
in the absence of the delinquent officer, has to see as to
whether the unrebutted evidence is sufficient to bring home
the charges.

16. Hon’ble Supreme Court has further held in the said
judgment of Saroj Kumar Sinha (supra) that it is only in case
when the Government servant, despite notice, fails to appear
during the course of enquiry that Enquiry Officer can proceed
ex parte and even in such circumstances it is incumbent upon
the Enquiry Officer to record the statement of witness.

17. In the instant case, no oral enquiry was held, neither the
petitioner was given any notice to participate in any oral enquiry
by fixing date, time and place for oral enquiry. It is only that
the Enquiry Officer after noticing that despite sufficient time
having been given to the petitioner, she did not furnish her
reply to the charge-sheet, he proceeded to submit ex parte
report without conducting any oral enquiry by fixing date, time
and place for such an oral enquiry. Accordingly, the Enquiry
Officer, in this case, has violated the aforesaid principles, which
clearly vitiates the enquiry proceedings and any punishment
order based on such a vitiated enquiry, is clearly not
sustainable.”

32. In view of what has been said above, this Court finds that the
impugned order cannot be sustained.
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33. In the result, this writ petition succeeds and is allowed. The
impugned order is hereby quashed. A mandamus is issued to the
respondents to reinstate the petitioner in service forthwith, and pay
him salary from the date of this judgement. It will be open to the
respondents to proceed afresh from the stage of the charge-sheet,
strictly in accordance with law, and as per guidance in this judgement.
If the respondents elect to proceed in accordance with law, they
may not, for the present, consider the issue of payment of back
wages, which shall be subject to the result of the disciplinary
proceedings to be taken afresh. If the petitioner is exonerated in the
disciplinary proceedings, the respondents will consider, depending
on the findings, the petitioner’s entitlement to back wages. Likewise,
if the respondents do not elect to proceed afresh, the petitioner will
be entitled to 50% back wages together with continuity of service
and seniority.

34. There shall be no order as to costs.
Petition Allowed

[2024 (182) FLR 972]
(SUPREME COURT)

Ms. HIMA KOHLI and AHSANUDDIN
AMANULLAH, JJ

Civil appeal NO. 6977 of 2015
July 23, 2024

Between
BIHAR SATE ELECTRICITY BOARD and others

And
DHARMDEO DAS

Promotion-constitution of India, 1950-Article 136 and 142-
Promotion claimed from the date when the post was actually
vacnt Calim of resident was rejected by learned Single Judge-

claim allowed by Division Bench-Hence, instant civil appeal
by Department-Held, mere existence of a vacancy was not
sufficient of claim seniority-a right could not translate into a
vested right for being necessarily promoted, unless the rules
expressly provided for the same-A seniority could neither be
reckon from the date a vacancy arose nor could be granted
retrospectively unless the service rules provided so-a
promotion could not be granted to next higher post merely
on completing the minimum qualifying service-there was no
vacancy to the post of Under Secretary which were already
reduced by Board from six to three due to administrative
exigencies-  It was only when an actual vacancy arose that
the respondent  was granted the benefit of accelerated
promotion-division bench order quashed-Order of learned
single Judge restored- Appeal allowed {Paras 25 to 31]

In the instant case, records reveal that there was no vacancy to the
post of Under Secretary in the appellant-board on the said post
being reduced from six to three.  This step was taken by the Board
due to administrative exigencies.  We do not find any infirmity in
the said decision.  Even otherwise, assuming that there was a vacancy
to the subject posts, it would not have automatically carpeted a
valuable right in favour of the respondent for claiming retrospective
promotion to the next higher post.  It is only when an actual vacancy
arose that the respondent was granted the benefit of accelerated
promotion and that too on going through the prescribed process.
The Division Bench of the High court ought to have refrained from
interfering with the findings returned by the learned single Judge
who has rightly held that merely because the respondent had
completed the Kal Awadhi for promotion from the post of Under-
secretary to Joint Secretary, would not necessarily entitled him for
a appointments from the date of post fell vacant.

This is not a case where the respondent has been deprived of
promotion to the next higher post, nor is it a case where the action
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of the Board was guided by any mala fides or colourable exercise
of power.  As noted above, the action of the board was purely guided
by administrative exigencies.  The Resolution of the board dated
26th December, 1991 for fixing the Kal Awadhi was only directory
in nature and cannot be treated as statutory for the respondent to
have claimed an entitlement to promotion reckoned from 29th July,
1997, instead of 5th March, 2003.  Such view is in consonance with
the settled legal position and cannot be faulted.

JUDGMENT

HIMA KOHLI, J.-1. The appellant – Bihar State Electricity Board1
has approached this Court assailing an order dated 20th October,
2011, passed by the Division Bench of the High Court of Judicature
at Patna in a Letters Patent Appeal2 filed by the respondent against
an order dated 3rd October, 2007, passed by the learned Single
Judge in a writ petition3 filed by the respondent.

2. The respondent had averred in the writ petition that though he
was promoted on the post of Joint Secretary on 5th March, 2003,
the said promotion ought to be reckoned from July, 1997, when the
post had actually fallen vacant. This plea was turned down by the
learned Single Judge. However, the respondent succeeded in the
intra court appeal For short “Board” preferred by him and as per
the impugned judgement, the appellants have been directed to
promote the respondent to the post of Joint Secretary with effect
from 29th July, 1997. By the time the impugned judgement was
delivered, the respondent having superannuated, the appellants
were directed to grant him all the benefits that would have accrued
to him on such a post with retrospective effect.

BACKGROUND

3. The relevant facts of the case are that the respondent, who was

physically challenged and belonged to the Scheduled Caste
category, was appointed on a temporary basis on the post of Lower
Division Assistant vide letter dated 14th May, 1976. He joined the
said post on 1st June, 1976. Vide letter dated 9th June, 1982 issued
by the Board, the respondent was promoted to the post of Upper
Division Assistant on an officiating basis.

4. Vide Resolution dated 12th August, 1983, the Board decided that
out of six sanctioned posts of Joint Secretary for the Board Secretariat,
two shall be manned by members of the Engineering Service of the
Board, two by deputationists or Government Servants of appropriate
rank and two by Ministerial Officers of the Board Secretariat.

5. Vide Office order dated 17th September, 1992, the respondent
was granted promotion as an Upper Division Assistant on an
officiating basis with effect from 23rd July, 1982. By the Board’s
Notification dated 17th September, 1992, the respondent was also
granted accelerated promotion to the post of Section Officer with
effect from 23rd July, 1982.

6. The Board issued a Notification dated 30th June, 1995, granting
the respondent accelerated promotion on the post of Section Officer
(Senior Grade) with effect from 11th December, 1986. Again,
Notification dated 1st July, 1995 was issued by the Board granting
him accelerated promotion for the post of Administrative Officer on
a notional basis with effect from 25th July, 1989.

7. On 26th December, 1991, the Board passed a Resolution
determining the Kal Awadhi for Scheduled Caste/Scheduled Tribe
and General Category candidates for promotion from one grade to
another grade for various categories of employees. The said
Resolution fixed the Kal Awadhi for promotion from the post of Under
Secretary to Joint Secretary in the General Administrative Cadre
(Board Headquarter) as three years. It also stated that “the Kal
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Awadhi for candidates belonging to the Scheduled Castes and
Scheduled Tribes for promotion to the next higher grade will be
one year less than what has been mentioned for candidates not
belonging to Scheduled Caste and Scheduled Tribes”.

8. Vide Notification dated 9th July, 1995 the respondent was granted
accelerated promotion to the post of Under Secretary and finally,
he was granted accelerated promotion to the post of Joint Secretary,
vide Notification dated 5th March, 2003.

9. On 6/8th December, 2003, the Board passed a Resolution
deciding to reduce the number of sanctioned posts of Joint Secretary
from six to three at its headquarters at Patna and accordingly, issued
an Office Order dated 24th December, 2003 reducing the six
sanctioned posts of Joint Secretary to three. One post was to be
manned by an Officer from the Bihar Administrative Service of
suitable rank, the second one by a Ministerial officer of the Board
Secretariat Cadre and the third one by an Officer from the
Engineering Cadre.

ENSUING LITIGATION

10. Dissatisfied with the Notification dated 5th March, 2003 issued
by the Board granting him accelerated promotion from the post of
Under Secretary to Joint Secretary, the respondent filed a writ
petition4 before the High Court of Patna for considering his case for
promotion to the post of Joint Secretary with effect from 29th July,
1997 and not from 5th March, 2003 on a plea that though the post
of Joint Secretary for the reserved category candidate in the Board
was vacant from 29th July, 1997, his case had not been considered
for promotion from the said date.

11. Noting that a representation in this regard submitted by the
respondent was pending before the Secretary of the Board, vide

order dated 23rd September, 2004, the writ petition5 was disposed
of by the learned Single Judge and the Board was directed to
consider the said representation and pass a reasoned order within
a fixed time line.

12. The pending representation of the respondent was decided by
the Board by a Resolution dated 9th June, 2005. The said Resolution
noted that during his 29 years of service, the respondent was granted
five promotions. In view of the bifurcation of the erstwhile State of
Bihar into the present State of Bihar and Jharkhand, the Jharkhand
State Electricity Board was constituted with effect from 2nd January,
2004. This had resulted in re-organization of the administrative/
ministerial cadre at the Headquarters of the Board. Post re-
organisation of the Administrative cadre, only three posts of Joint
Secretary were fixed for the Board out of which only one post was
earmarked for Officers of the Ministerial Cadre, like the respondent
herein. The Board rejected the claim of the respondent for seeking
promotion to the post of Joint Secretary with effect from 29th July,
1997 on a plea that he had completed the prescribed Kal Awadhi
on the said date and the marked post of the Joint Secretary from
amidst the Officers of the Ministerial Cadre was vacant at that time.
It was observed that the said post was not vacant from 29th July,
1997 and that Officers from the Engineering Service of the Board
and Officers of the Administrative Service of the Bihar Government
were already posted as Joint Secretary. Therefore, it was not possible
to grant promotion to the respondent on the post of Joint Secretary
with effect from 29th July, 1997.

13. The aforesaid decision taken by the Board vide Resolution dated
9th June, 2005, was challenged by the respondent in a writ petition6.
Vide judgement dated 3rd October, 2007, the learned Single Judge
dismissed the said writ petition holding inter alia that Resolution
dated 26th December, 1991 passed by the Board was only a basic
guideline for determining the Kal Awadhi for promotion from one
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cadre to the other so that a person acquires minimum period of
experience on the given post before he can be promoted to the
next higher post and such a guideline can only be treated as
directory in nature and not mandatory. The learned Single Judge
concurred with the submission made by the appellants that
promotion given to the respondent on 5th March, 2003, was on
account of certain administrative problems that had cropped up
when the State of Bihar was bifurcated into the present State of
Bihar and State of Jharkhand on 15th November, 2003. It was held
that merely because the respondent had completed the period
contemplated under the Kal Awadhi for the next higher post would
not be a criteria to shift his date of promotion from 5th March, 2003
to the year 1997.

14. Aggrieved by the aforesaid decision of the learned Single Judge,
the respondent filed an intra court appeal. The said judgement was
overturned by the Division Bench by the impugned judgement,
observing that the Resolution dated 9th June, 2005 whereby the
respondent’s representation was rejected by the Board, was
unsustainable since it did not adhere to the Kal Awadhi as mentioned
in the Resolution dated 26th December, 1991. The respondent who
had already superannuated from the post of Under Secretary, was
therefore held entitled to all the benefits of such a post with
retrospective effect. It is the said decision that has been challenged
by the appellant Board in the present appeal.

ARGUMENTS ADVANCED

15. Mr. Navin Prakash, learned Counsel for the appellant Board
submitted that the Division Bench has misconstrued the concept of
Kal Awadhi which actually denotes qualifying service and does not
mean that immediately upon completion of the period of three years
for promotion from the post of Under Secretary to Joint Secretary,
as contemplated in the Resolution dated 26th December, 1991, an

employee ought to be compulsorily promoted. He urged that the
Kal Awadhi prescribed for promotion from one post to another is
only an eligibility criteria that has been laid down and upon
completion of the said period, the incumbent employee becomes
eligible for being considered for promotion to the next higher post
but it is not as if there is a compulsion to promote him immediately
upon completion of the period of the Kal Awadhi. Highlighting the
facts that the respondent herein had already earned five accelerated
promotions in a span of about 23 years of service, learned counsel
submitted that the date on which the respondent had completed
his Kal Awadhi for promotion from the post of Under Secretary to
Joint Secretary, i.e., on 29th July, 1997, there was no vacancy on
the post of Joint Secretary till the actual date of his promotion i.e.,
5th March, 2003 which fact has been completely overlooked in the
impugned judgement. To fortify the aforesaid submission learned
counsel cited decisions of this Court in Nirmal Chandra Sinha vs.
Union of India and Others7 and Union of India and Another vs.
Manpreet Singh Poonam and Another8.

16. Per contra, Mr. Amit Pawan, learned counsel for the respondent
supported the impugned judgement and submitted that the
respondent was rightly promoted to the post of Under Secretary
with effect from 29th July, 1997 since he had already completed
the Kal Awadhi on the said date, in terms of the Resolution dated
26th December, 1991 issued by the Board. He submitted that besides
the fact that the respondent falls under the reserved category and
is physically challenged, he was also the senior most member in
the cadre of Under Secretary on the relevant date i.e., 29th July,
1997. Having completed the Kal Awadhi period as on the said date,
the respondent was qualified and eligible for promotion and ought
to have been immediately considered for promotion with effect from
the said date. He therefore submits that the impugned judgement
does not deserve interference.
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DISCUSSION ON THE LEGAL POSITION

17. We have perused the pleadings and the records and given our
thoughtful consideration to the submissions advanced by learned
counsel for the parties.

18. It is no longer res integra that a promotion is effective from the
date it is granted and not from the date when a vacancy occurs on
the subject post or when the post itself is created. No doubt, a right
to be considered for promotion has been treated by courts not just
as a statutory right but as a fundamental right, at the same time,
there is no fundamental right to promotion itself. In this context,
we may profitably cite a recent decision in Ajay Kumar Shukla vs.
Arvind Rai9 where, citing earlier precedents in Director, Lift
Irrigation Corporation Ltd. vs. Pravat Kiran Mohanty and
Others10 and Ajit Singh and Others vs. State of Punjab and
Others11, a three Judge Bench observed thus:

41. This Court, time and again, has laid emphasis on right to
be considered for promotion to be a fundamental right, as
was held by K. Ramaswamy, J., in Director, Lift Irrigation
Corpn. Ltd. v.

Pravat Kiran Mohanty and Others9 in para 4 of the report
which is reproduced below:

“4………..There is no fundamental right to promotion, but an
employee has only right to be considered for promotion, when
it arises, in accordance with relevant rules. From this
perspective in our view the conclusion of the High Court that
the gradation list prepared by the corporation is in violation
of the right of respondent- writ petitioner to equality enshrined

under Article 14 read with Article 16 of the Constitution,
and the respondent-writ petitioner was unjustly denied of
the same is obviously unjustified.”

42. A Constitution Bench in Ajit Singh and Others v. State of
Punjab and Others10, laying emphasis on Article
14 and Article 16(1) of the Constitution of India held that if
a person who satisfies the eligibility and the criteria for
promotion but still is not considered for promotion, then there
will be clear violation of his/her’s fundamental right.
Jagannadha Rao, J. speaking for himself and Anand, C.J.,
Venkataswami, Pattanaik, Kurdukar, JJ., observed the same
as follows in paras 22 and 27 :

“Articles 14 and 16(1) : is right to be considered for
promotion a fundamental right

22. Article 14 and Article 16(1) are closely connected.
They deal with individual rights of the person. Article
14 demands that the ‘State shall not deny to any person
equality before the law or the equal protection of the
laws’. Article 16(1) issues a positive command that:

‘there shall be equality of opportunity for all citizens in matters
relating to employment or appointment to any office under
the State’.

It has been held repeatedly by this Court that clause (1)
of Article 16 is a facet of Article 14 and that it takes its roots
from Article 14. The said clause particularises the generality
in Article 14 and identifies, in a constitutional sense “equality
of opportunity” in matters of employment and appointment
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to any office under the State. The word “employment” being
wider, there is no dispute that it takes within its fold, the aspect
of promotions to posts above the stage of initial level of
recruitment.

Article 16(1) provides to every employee otherwise eligible
for promotion or who comes within the zone of consideration,
a fundamental right to be “considered” for promotion. Equal
opportunity here means the right to be “considered” for
promotion. If a person satisfies the eligibility and zone criteria
but is not considered for promotion, then there will be a clear
infraction of his fundamental right to be “considered” for
promotion, which is his personal right.

“Promotion” based on equal opportunity and seniority
attached to such promotion are facets of fundamental right
under Article 16(1) * * *

27. In our opinion, the above view expressed in Ashok Kumar
Gupta [Ashok Kumar Gupta v. State of U.P. , and followed
in Jagdish Lal [Jagdish Lal v. State of Haryana13, and other
cases, if it is intended to lay down that the right guaranteed
to employees for being “considered” for promotion according
to relevant rules of recruitment by promotion (i.e. whether on
the basis of seniority or merit) is only a statutory right and not
a fundamental right, we cannot accept the proposition. We
have already stated earlier that the right to equal opportunity
in the matter of promotion  in the sense of a right to be
“considered” for promotion is indeed a fundamental right
guaranteed under Article 16(1) and this has never been
doubted in any other case before Ashok Kumar Gupta [Ashok
Kumar Gupta v. State of U.P.11], right from 1950.”

19. A similar view has also been expressed earlier hereto in K.V.
Subba Rao and Others vs. Government of Andhra Pradesh and

Others14, Union of India and Others vs. K.K. Vadera and
Others15, Sanjay Kumar Sinha-II and Others vs. State of Bihar and
Others16, State of Uttaranchal and Others vs. Dinesh Kumar
Sharma17, Nirmal Chandra Sinha6 (supra) and recently
in Manpreet Singh Poonam7 (supra).

20. In State of Bihar and Others vs. Akhouri Sachindra Nath and
Others18, it was held that retrospective seniority cannot be given
to an employee from a date when he was not even borne in the
cadre, nor can seniority be given with retrospective effect as that
might adversely affect others. The same view was reiterated
in Keshav Chandra Joshi and Others vs. Union of India and
Others19, where it was held that when a quota is provided for,
then the seniority of the employee would be reckoned from the
date when the vacancy arises in the quota and not from any anterior
date of promotion or subsequent date of confirmation. The said
view was restated in Uttaranchal Forest Rangers’ Assn. (Direct
Recruit) and Others vs. State of U.P. and Others20, in the following
words :

“37. We are also of the view that no retrospective promotion
or seniority can be granted from a date when an employee
has not even been borne in the cadre so as to adversely affect
the direct recruits appointed validly in the meantime, as
decided by this Court (1988) in Keshav Chandra Joshi and
Others v. Union of India and Other18 held that when promotion
is outside the quota, seniority would be reckoned from the
date of the vacancy within the quota rendering the previous
service fortuitous. The previous promotion would be regular
only from the date of the vacancy within the quota and seniority
shall be counted from that date and not from the date of his
earlier promotion or subsequent confirmation. In order to do
justice to the promotees, it would not be proper to do injustice
to the direct recruits….…
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38. This Court has consistently held that no retrospective
promotion can be granted nor can any seniority be given on
retrospective basis from a date when an employee has not
even been borne in the cadre particularly when this would
adversely affect the direct recruits who have been appointed
validly in the meantime.” (emphasis added)

21. In Nani Sha and Others vs. State of Arunachal Pradesh and
Others21, it was observed that mere existence of a vacancy is not
sufficient for an employee to claim seniority and the date of actual
appointment has to be in accordance with the prescribed
procedure. In Dinesh Kumar Sharma16 (supra), the following
pertinent observations were made :

“34. Another issue that deserves consideration is whether the
year in which the vacancy accrues can have any relevance
for the purpose of determining the seniority irrespective of
the fact when the persons are recruited. Here the respondent’s
contention is that since the vacancy arose in 1995-1996, he
should be given promotion and seniority from that year and
not from 1999, when his actual appointment letter was issued
by the appellant. This cannot be allowed as no retrospective
effect can be given to the order of appointment order under
the Rules nor is such contention reasonable to normal
parlance. This was the view taken by this Court in Jagdish
Ch. Patnaik v. State of Orissa22.” 

22. The spirit behind elevating the right for being considered for
promotion to a fundamental right is enshrined in the principle of
“equality of opportunity” in relation to matters of employment and
appointment to a position under the State. Once employed, the
employees are entitled for being considered for promotion to the
next higher post subject to their satisfying the eligibility criteria, as
per the applicable rules. Failure to consider an employee for

promotion even after satisfying the eligibility criteria would violate
her fundamental right. However, a clear distinction has been drawn
between the stage of considering an employee for being promoted
to taking the next step of recognizing the said right as a vested right
for promotion. That is where the line has to be drawn. Stated
differently, a right to be considered for promotion being a facet of
the right to equal opportunity in employment and appointment,
would have to be treated as a fundamental right guaranteed
under Articles 14 and 16(1) of the Constitution of India but such
a right cannot translate into a vested right of the employee for being
necessarily promoted to the promotional post, unless the rules
expressly provide for such a situation.

23. The view that seniority can neither be reckoned from the date
when a vacancy arises, nor can it be granted retrospectively unless
the service rules specifically provide for such a situation, is fortified
by the decision of this Court in K.K. Vadera14 (supra) which has
emphasised in no uncertain terms the settled position in law that
promotion to a post should only be granted from the date of the
promotion and not from the date on which a vacancy may have
arisen. In Ganga Vishan Gujarati vs State of Rajasthan23, this
Court had reiterated the principle that retrospective seniority cannot
be granted to an employee from the date when she was not even
borne on the cadre. This principle has been built upon by a line of
precedents starting with the decision of the Constitution Bench of
this Court in Direct Recruit Class II Engg. Officers’ Assn. v. State of
Maharashtra24, followed in Akhouri Sachindra Nath17 (supra),
Dinesh Kumar Sharma16 (supra) and several other cases.

24. In Pawan Pratap Singh vs. Reevan Singh25, this Court had
taken note of the earlier decision in Pravat Kiran Mohanty9 (supra)
and summarised the position in the following words :

45. A consistent line of precedent of this Court follows the
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principle that retrospective seniority cannot be granted to an
employee from a date when the employee was not borne on
a cadre. Seniority amongst members of the same grade has
to be counted from the date of initial entry into the grade.
This principle emerges from the decision of the Constitution
Bench of this Court in Direct Recruit Class II Engg. Officers’
Assn. v. State of Maharashtra [Direct Recruit Class II Engg.
Officers’ Assn. v. State of Maharashtra23. The principle was
reiterated by this Court in State of Bihar v. Akhouri Sachindra
Nath17 and State of Uttaranchal v. Dinesh Kumar Sharma16.

In Pawan Pratap Singh v. Reevan Singh24, this Court revisited
the precedents on the subject and observed :

‘45. … (i) The effective date of selection has to be understood
in the context of the service rules under which the appointment
is made. It may mean the date on which the process of
selection starts with the issuance of advertisement or the
factum of preparation of the select list, as the case may be.
(ii) Inter se seniority in a particular service has to be determined
as per the service rules. The date of entry in a particular service
or the date of substantive appointment is the safest criterion
for fixing seniority inter se between one officer or the other or
between one group of officers and the other recruited from
different sources. Any departure therefrom in the statutory
rules, executive instructions or otherwise must be consistent
with the requirements of Articles 14 and 16 of the
Constitution.

(iii) Ordinarily, notional seniority may not be granted from
the backdate and if it is done, it must be based on objective
considerations and on a valid classification and must be
traceable to the statutory rules.

(iv) The seniority cannot be reckoned from the date of

occurrence of the vacancy and cannot be given retrospectively
unless it is so expressly provided by the relevant service rules.
It is so because seniority cannot be given on retrospective
basis when an employee has not even been borne in the
cadre and by doing so it may adversely affect the employees
who have been appointed validly in the meantime.’ This view
has been re-affirmed by a Bench of three Judges of this Court
in P. Sudhakar Rao v. U. Govinda Rao26 .”

(emphasis added) [Also refer : P. Sudhakar Rao v. U. Govinda
Rao25 and Union of India and Another v.Manpreet Singh
Poonam and Another7]

APPLICATION OF THE LAW TO THE FACTS OF THE CASE

25. Coming back to the facts of the instance case, there is no dispute
that the respondent who started his career as a Lower Division
Assistant on 1st June, 1976, was promoted to the post of Upper
Division Assistant on an officiating basis with effect from 23rd July,
1980, was granted the first accelerated promotion to the post of
Section Officer with effect from 23rd July, 1982, a second accelerated
promotion on the post of Section Officer (Senior Grade) with effect
from 11th December, 1986, a third accelerated promotion to the
post of Administrative Officer with effect from 25th July, 1989, a
fourth accelerated promotion to the post of Under Secretary on 9th
July, 1995 and finally, a fifth accelerated promotion on the post of
Joint Secretary on 5th March, 2003. This goes to show that within a
span of ten years five months (from 23rd July, 1982 to 5th March,
2003) the respondent was granted five promotions by the appellant-
Board.

26. Much emphasis has been laid by learned counsel for the
respondent on the Resolution dated 26th December, 1991 to contend
that once the respondent had completed the required period of



Domestic Enquiry-October-December-2024 Domestic Enquiry-October-December-2024 43  44

three years mentioned as Kal Awadhi for promotion from the post
of Under Secretary to Joint Secretary, he was automatically entitled
for promotion to the next higher post. The said submission is however
found to be devoid of merits.

27. Resolution dated 26th December, 1991 prescribed a minimum
qualifying service before considering the case of an employee for
promotion from one grade to another. The underlying aim of the
said resolution is to ensure that an employee gathers sufficient
experience as may be required before he can be considered for
promotion to the next higher post. But that is not to state that on
completion of the duration of Kal Awadhi for promotion, an employee
would automatically be entitled for promotion to the next higher
post. No employee can lay a claim for being promoted to the next
higher post merely on completing the minimum qualifying service.
Such an interpretation of the resolution would be fallacious and
virtually result in nullifying the settled law of a right inhering in an
employee for being considered for promotion being a fundamental
right. By no stretch of imagination can a right for being appointed to
the promotional post be treated as a vested right.

28. We do not find any error in the stand taken by the appellant-
Board in terms of its Resolution dated 9th June, 2005, whereby the
respondent’s plea for shifting his date of promotion to the post of
Joint Secretary from 5th March, 2003 to 29th July, 1997 was rejected
for the reason that there was no vacant post of Joint Secretary during
the period between 29th July, 1997 to 5th March, 2003 on account
of the fact that after the bifurcation of the erstwhile State of Bihar
into the present State of Bihar and Jharkhand, vide Resolution dated
6/8th December, 2003 the appellant-Board had taken a calibrated
decision to slash the number of sanctioned posts of Joint Secretary
from six to three at the headquarters at Patna. The subsequently
issued Office Order dated 24th December, 2003 gave effect to such

an intention and declared that from out of the reduced posts of
Joint Secretary, one would be manned by an Officer of suitable
rank from the Bihar Administrative Service, one from the Ministerial
Officer of the Board Secretariat Cadre and the third from the
Engineering Cadre.

29. In the instant case, records reveal that there was no vacancy to
the post of Under Secretary in the appellant-Board on the said post
being reduced from six to three. This step was taken by the Board
due to administrative exigencies. We do not find any infirmity in the
said decision. Even otherwise, assuming that there was a vacancy
to the subject posts, it would not have automatically created a
valuable right in favour of the respondent for claiming retrospective
promotion to the next higher post. It is only when an actual vacancy
arose that the respondent was granted the benefit of accelerated
promotion and that too on going through the prescribed process.

CONCLUSION

30. Given the above legal position, in our view, the Division Bench
of the High Court ought to have refrained from interfering with the
findings returned by the learned Single Judge who has rightly held
that merely because the respondent had completed the Kal Awadhi
for promotion from the post of Under Secretary to Joint Secretary,
would not necessarily entitle him for appointment from the date
the post fell vacant. This is not a case where the respondent has
been deprived of promotion to the next higher post, nor is it a case
where the action of the Board was guided by any malafides or
colourable exercise of power. As noted above, the action of the
Board was purely guided by administrative exigencies. The
Resolution of the Board dated 26th December, 1991 for fixing the
Kal Awadhi was only directory in nature and cannot be treated as
statutory for the respondent to have claimed an entitlement to
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promotion reckoned from 29th July, 1997, instead of 5th March,
2003. Such a view is in consonance with the settled legal position
and cannot be faulted.

31. Accordingly, the present appeal succeeds. For the reasons stated
aforesaid, the impugned order dated 20th October 2011 is set aside
and the order dated 3rd October, 2007 passed by the learned Single
Judge is restored. Parties are left to bear their own expenses.

Appeal Allowed.

[2024 (182) FLR 500]
(MADHYA PRADESH HIGH COURT)

GURPAL SINGH AHLUWALLA, J.
W.P.No. 1578 of 2017 C/W/ W.P. NO. 17721 OF 2018

May 10, 2014
Between

ASST. GENERAL SECRETARY, AKHIL BHARTITYA
ADHINASTH BANK

KARMACHRI SANGH
And

ASSISTANT GENERAL MANAGER, STATEMETN
BANK OF INDORE NOW STATE BANK OF INDIA,

REGIONAL OFFICE  and another.

Industrial dispute Act, 1947-Section-Termination of workman
(Peon-Tribunal directed payment of compensation of 1 lakh as the
workman had worked for more than 240 days in each calendar
year-Hence, instant petition from both sides-Management failed
to prove that the workman had not worked for 240 days-Finding of
Tribunal called for no interference-Granting of compensation in
liew of reinstatement called for no interference-both petitions
dismissed (Paras 8 to 13]

So far as the findings given by the Tribunal with regard to the fact as
to whether the workman had worked for more than 240 days in
each calendar year is concerned, the Tribunal has held that the
management has failed to produce the documents to show that the
workman had not worked from 1993-1999.

The Tribunal has also held that since the material documents were
withheld therefore adverse inference has to be drawn against the
management because it has to be presumed that if those documents
would have been produced, it would have supported the claim of the
workman.

Counsel for the management could not point out any illegality in
such finding.  Accordingly, finding of the tribunal that workman had
worked for 240 days preceding one year of his termination are hereby
upheld.

Counsel for the Petitioner: MS. Anhika Yadav.
Counsel for the Respondents-Praveen yadav.

JUDGEMENT

GURPAL SINGH AHLUWALIA, J- By this common order W.P.No.
17721/2018 shall also be decided.

2. Both these petitions arise out of the single award dated 30.08.2016
passed by CGIT, Jabalpur in Case No.CGIT/LC/R/89/2002.

3. W.P.No.1578/2017 has been filed by the Union on behalf of the
workmen whereas W.P.No.17721/2018 has been filed by the employer.

4. The workman was working on the post of Peon. Since, his services
were terminated w.e.f. 15.12.1999, therefore the Government of
India, Ministry of Labour made a reference by letter dated 31.05.2002
by referring a question as to “whether the action of the management
of Assistant General Manager, State Bank of Indore, Central Office,
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Gwalior in terminating the services of Shri Vijay Khurana w.e.f.
15.12.1999 is justified? If not what relief the workman is entitled”.

5. After considering the claim and counterclaim of the parties, the
Tribunal passed an award on 30.08.2016 by holding that the workman
had worked for more than 240 days in each calendar year and his
termination without payment of retrenchment compensation was
bad however instead of directing for reinstatement, the Tribunal
directed for payment of compensation of `1,00,000/- to the workman
by way of retrenchment compensation.

6. By filing W.P.No.1578/2017, the Union has challenged the grant
of retrenchment compensation in place of reinstatement whereas
by filing W.P.No.17721/2018, the employer has challenged the findings
regarding the fact that the termination of workman was illegal being
violative of provisions of Section 25 (f) of Industrial Disputes Act.

7. So far as the findings given by the Tribunal with regard to the fact
as to whether the workman had worked for more than 240 days in
each calendar year is concerned, the Tribunal has held that the
management has failed to produce the documents to show that the
workman had not worked from 1993-1999. The Tribunal has also
held that since the material documents were withheld, therefore
adverse inference has to be drawn against the management because
it has to be presumed that if those documents would have been
produced, it would have supported the claim of the workman,
therefore it was held that there is sufficient evidence that the
workman had worked more than 240 days.

8. Counsel for the management could not point out any illegality in
such finding. Accordingly, finding of the Tribunal that workman had
worked for 240 days preceding one year of his termination are hereby
upheld.

9. Therefore, the petition filed by the Employer i.e. W.P.No.17721/
2018 is hereby dismissed.

10. So far as the petition filed by the workman is concerned, the
CGIT had awarded retrenchment compensation in l ieu of
reinstatement.

11. The Supreme Court in the case of Ram Manohar Lohia Joint
Hospital Vs. Munna Prasad Saini reported in 2021 (iii) MPWN 29
has held as under:-

“10. In Deputy Executive Engineer v. Kuberbhai Kanjibhai, this
Court had referred to several earlier judgments and had quoted
with approval the ratio as expounded in Bharat Sanchar Nigam
Limited v. Bhurumal to the following effect:

“33. It is clear from the reading of the aforesaid judgments
that the ordinary principle of grant of reinstatement with full
back wages, when the termination is found to be illegal is not
applied mechanically in all cases. While that may be a position
where services of a regular/permanent workman are
terminated illegally and/or mala fide and/or by way
ofreinstatement unless there are some other weighty reasons
for adopting the course of grant of compensation instead of
reinstatement. In such cases, reinstatement should be the rule
and only in exceptional cases for the reasons stated to be in
writing, such a relief can be denied.” victimisation, unfair labour
practice, etc. However, when it comes to the case of termination
of a daily-wage worker and where the termination is found
illegal because of a procedural defect, namely, in violation
of section 25-F of the Industrial Disputes Act, this Court is
consistent in taking the view that in such cases reinstatement
with back wages is not automatic and instead the workman
should be given monetary compensation which will meet the
ends of justice. Rationale for shifting in this direction is obvious.

34. The reasons for denying the relief of reinstatement in such
cases are obvious. It is trite law that when the termination is
found to be illegal because of non-payment of retrenchment
compensation and notice pay as mandatorily required
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under section 25F of the Industrial Disputes Act, even after
reinstatement, it is always open to the management to
terminate the services of that employee by paying him the
retrenchment compensation. Since such a workman was
working on daily-wage basis and even after he is reinstated.
he has no right to seek regularisation [see State of Karnataka
v. Umadevi (3)]. Thus when he cannot claim regularisation and
he has no right to continue even as a daily-wage worker. no
useful purpose is going to be served in reinstating such a
workman and he can be given monetary compensation by the
Court itself inasmuch as if he is terminated again after
reinstatement, he would receive monetary compensation only
in the form of retrenchment compensation and notice pay. In
such a situation, giving the relief of reinstatement, that too
after a long gap, would not serve any purpose.

35. We would, however, like to add a caveat here. There may
be cases where termination of a daily-wage worker is found to
be illegal on the ground that it was resorted to as unfai labour
practice or in violation of the principle of last come first-go viz.
while retrenching such a worker daily wage juniors to him were
retained. There may also be a situation that persons junior to
him were regularised under some policy but the workman
concerned terminated. In such circumstances, the terminated
worker should not be denied reinstatement unless there are
some other weighty reasons for adopting the course of grant
of compensation instead of reinstatement. In such cases,
reinstatement should be the rule and only in exceptional cases
for the reasons stated to be in writing, such a relief can be
denied.”

11. This dictum was again followed in State of Uttarakhand and
Another v. Raj Kumar [(2019)14 SCC 353] and Ranbir Singh v.
Executive Eng. P.W.D.

12. In view of the facts stated above, it is clear that the first respondent

was not a permanent employee but a contractual employee. There
is no evidence to establish that the appellant had retained junior
workers: such unfair trade practice is not alleged or even argued
before us. The first respondent having worked for more than 240
days, termination of his services violated the mandatory provisions
of section 25F of the Industrial Disputes Act, 1947. Therefore, in
the facts of the present case, we modify the order of the Labour
Court by setting aside the direction for reinstatement and would
enhance the compensation by awarding a lump sum amount.”

....................................

12. The Supreme Court in the case of Jayant Vasantrao
Hiwarkar Vs. Anoop Ganaptrao Bobde reported in (2017)11
SCC 244 has upheld the grant of compensation in lieu of
reinstatement as the respondent had merely worked for a period
of one year.

13. The Supreme Court in the case of Hari Nandan Prasad
Vs. Food Corporation of India, reported in (2014) 7 SCC 190
has held as under:-

“19. The following passages from the said judgment would
reflect the earlier decisions of this Court on the question of
reinstatement: (BSNL case. SCC pp. 187-88. paras 29-30)

29. The learned counsel for the appellant referred to two
judgments wherein this Court grantedMan Singh, this Court
has held that when the termination is set aside because of
violation of Section 25-F of the Industrial Disputes Act, it is
not necessary that relief of reinstatement be also given as a
matter of right. In Incharge Officer v. Shankar Shetty, it was
held that those cases where the workman had worked on daily-
wage basis, and worked merely for a period of 240 days or 2
to 3 years and where the termination had taken place many
years ago, the recent trend was to grant compensation in lieu
of reinstatement.
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30. In this judgment of Shankar Shetty, this trend was reiterated
by referring to various judgments, as is clear from the following
discussion: (SCC pp. 127-28, paras 2-4)

2. Should an order of reinstatement automatically follow in a
case where the engagement of a daily- wager has been brought
to an end in violation of Section 25-F of the Industrial Disputes
Act, 1947 (for short “the ID Act”)? The course of the decisions
of this Court in recent years has been uniform on the above
question.

3. In Jagbir Singh v. Haryana State Agriculture Mktg. Board,
delivering the judgment of this Court. one of us (R.M. Lodha,
J.) noticed some of the recent decisions of this Court, namely,
U.P. State Brassware Corpn. Lid. v. Uday Narain
Pandey. Uttaranchal Forest Development Corpn. v. M.C.
Joshi, State of M.P. v. Lalit Kumar Verma, M.P
Admn. v. Tribhuban, Sita Ram v. Moti Lal Nehru Farmers
Training Institute. Jaipur Development Authority v. Ramsahai,
GDA v. Ashok Kumar and Mahboob Deepak v. Nagar
Panchayat, Gajraula and stated as follows: (Jagbir Singh case,
SCC pp. 330 & 335, paras 7 & 14)

7. It is true that the earlier view of this Court articulated in
many decisions reflected the legal position that if the
termination of an employee was found to be illegal, the relief
of reinstatement with full back wages would ordinarily follow.
However, in recent past, there has been a shift in the legal
position and in a long line of cases, this Court has consistently
taken the view that relief by way of reinstatement with back
wages is not automatic and may be wholly inappropriate in a
given fact situation even though the termination of an employee
is in contravention of the prescribed procedure. Compensation
instead of reinstatement has been held to meet the ends of
justice.

14. It would be, thus, seen that by a catena of decisions in

recent time, this Court has clearly laid down that an order of
retrenchment passed in violation of Section 25-F although may
be set aside but an award of reinstatement should not,
however. be automatically passed. The award of reinstatement
with full back wages in a case where the workman has
completed 240 days of work in a year preceding the date of
termination. particularly. daily-wagers has not been found to
be proper by this Court and instead compensation has been
awarded. This Court has distinguished between a daily-wager
who does not hold a post and a permanent employee.

“4. Jagbir Singh has been applied very recently in Telegraph
Deptt. v. Santosh Kumar Seal, wherein this Court stated: (SCC
p. 777. para 11)

11. In view of the aforesaid legal position and the fact that the
workmen were engaged as daily- wagers about 25 years back
and they worked hardly for 2 or 3 years, relief of reinstatement
and back wages to them cannot be said to be justified and
instead monetary compensation would subserve the ends of
justice.”

21. We make it clear that reference to Umadevi, in the aforesaid
discussion is in a situation where the dispute referred pertained
to termination alone. Going by the principles carved out above,
had it been a case where the issue is limited only to the validity
of termination, Appellant I would not be entitled to
reinstatement.............”

12. Thus, it is clear that the award of retrenchment compensation
in lieu of reinstatement is in accordance with law.

13. Since, no illegality was committed by the CGIT by awarding com-
pensation in lieu of reinstatement; therefore, W.P.No.1578/2017 filed
by employer is also hereby dismissed.

Both Petitions dismissed.
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[2024(182) FLR 270]
(CALCUTTA HIGH COURT)

SABYASACHI BHATTACHARYYA, J.
WPA NO. 5924 OF 2020

January 9, 2024
Between

BIJIT ROY
And

STATE BANK OF INDIA and others

Employees’ Provident Fund-Freezing of account of petitioner-
Contractual disputes between petitioner and respondent-Bank-
Allegation of violating the provisions of provident fund norms by
the petitioner-Held nothing in the contract had given a right to
the Bank to freeze an unconnected account-during contract period-
Bank did to take any Step under provident fund law against the
petitioner on alleged violation of such provisions-Provident Fund
Authorities would have to take appropriate steps regarding
violations of provisions of Act against petitioner or Bank-bank
directed to release the account-Petition allowed. [Paras 33 to 40]

Having not done so and the payments of the petitioner for work
done having otherwise been cleared, the Bank acted palpably de
hors its jurisdiction in freezing the petitioner’s account on allegations
of violation of the provisions of the Employees’ Provident Funds and
Miscellaneous Provisions Act, 1952 at the belated juncture.

It would be open to the provident fund authorities to take appropriate
steps and make enquiries as the said authority is empowered under
the 1952 Act or otherwise against the petitioner and / or the Bank if
they are of the opinion that the petitioner and/or the bank have
flouted any statutory provision pertaining to payment of provident
fund due.

Nothing in this order hall prevent the provident fund authorities,
who have also been impleaded as additional respondent to the writ
petition, to initiate proceedings against the respondent-Bank as
principal employer as well as against the petitioner, for any alleged

violation of the provisions of the 1952 Act or other provident fund
law by either of them.

Counsel for the Petitioner: Mrs. Reshmi Ghosh and Ms. Barnali
Gantait.

Counsel for the Respondent: Swarup Banerjee and H.C.  Yadav.

JUDGMENT

Ms. Aparna Banerjee ...for the Provident Fund Authority.

1. The grievance of the petitioner is against the action of the
respondent-Bank in freezing an account of the petitioner which,
according to the petitioner, has no connection with the work done by
the petitioner for the Bank.

2. It has been alleged that the petitioner did some work for the Bank
and for such purpose engaged workmen on a contractual basis.

3. Subsequently, despite the entire work having been done and the
payments resolved between the parties, the Bank, by a later action,
froze the account of the petitioner which account has no connection
with the work-in-question.

4. Learned counsel for the petitioner points out that even as per the
contract between the parties, the Bank had, at the most, a right to
withhold by way of lien an amount of ` 30,000/- deposited by the
petitioner as security deposit.

5. However, the account which has been frozen by the Bank contains
an amount much higher than the same.

6. That apart, it is alleged that the petitioner himself had offered a
cheque to cover alleged violation of the provision of the provident
fund norms, if any. However, it is alleged that the Bank failed to prove
any violation on the part of the petitioner.

7. Learned counsel for the provident fund authorities, as per previous
direction of court, hands over a communication dated December 11,
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2023 indicating that the provident fund authorities attempted to
visit the office of the petitioner but failed to do so as no one could be
located at the said address.

8. Thus, it is argued by the provident fund authorities that the
petitioner ought to be directed to cooperate with the said authorities.
9. Learned counsel for the Bank places specific reliance on several
pages of the affidavit-in- opposition of the Bank.

10. By placing reliance on certain communications made by the Bank
to the petitioner, it is pointed out that the Bank made clear allegations
of provident fund law violations by the petitioner.

11. In fact, by a purported communication dated February 26, 2020,
annexed at page-31 of the affidavit-in-opposition of the Bank, the
Bank had alleged that despite the Bank’s requests, the petitioner
had not furnished true and faithful statement with regard to the
payment of statutory liabilities to the employees of the petitioner.

12. As such, it was alleged by the Bank that it was not in a position
to make actual calculation; as such, question of acceptance and/or
raising objection about shortfall on payment of EPF did not and
cannot arise.

13. The Bank also sent a statement of alleged shortfalls regarding
the EPF provisions to the petitioner.

14. Learned counsel for the Bank also places reliance on a purported
admission by the petitioner regarding EPF dues, in terms of annexure
R2 at page-17 of the affidavit-in-opposition of the Bank where the
petitioner apparently stated that the Bank may hold an amount of
`15,66,326/- at the account of the petitioner for depositing short
payment of EPF of the petitioner’s employees in their account.

15. A scrutiny of the entire conspectus of the issue reveals that the
Bank, although made several allegations regarding EPF violation by
the petitioner, failed to substantiate the same or take out appropriate
complaints before the provident fund authorities.

16. There is nothing on record to indicate that the provident fund
authorities started any proceeding against the petitioner for alleged

violation of provident fund law and/or that even the Bank initiated
such complaint with the provident fund authorities for the said
authorities to commence such a proceeding.

17. The Bank made several allegations against the petitioner in its
communications but did not vindicate its stand before the provident
fund authorities.

18. Even the letter handed over in court today by the provident fund
authorities indicates nothing as to any steps having been taken
hitherto by the provident fund authorities against the petitioner on
the score of alleged violation of EPF provisions.

19. As such, the action of the Bank in freezing a separate account
of the petitioner held with the Bank, which has no nexus with the
contract between the petitioner and the Bank, cannot be sustained
in law.

20. The Bank apprehends that the first incidence of payment will fall
upon it as the principal employer in the event it is detected
subsequently that the petitioner violated EPF norms in non-payment
of the dues of its employees.

21. However, such apprehension on the part of the Bank has not
been justified by the Bank at any point of time by lodging any
complaint before the provident fund authorities asking to initiate a
proceeding against the petitioner on such count.

22. Thus, the Bank acted palpably without jurisdiction in freezing an
entirely separate and different account of the petitioner on the count
of apprehended violation of provident fund norms by the petitioner.

23. The allegations of the Bank against the petitioner have not been
canvassed before any authority having jurisdiction in law to decide
on such issues or take out proceedings under the provident fund
law.

24. Thus, anticipation of future proceedings being taken out against
the petitioner cannot be a justification for the Bank in freezing an
altogether unconnected account of the petitioner.
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25. As rightly pointed out by the petitioner, the lien of the Bank on
the security deposit was limited to ` 30,000/-.

26. For abundant caution, the petitioner had handed over certain
amounts to the Bank to cover EPF dues, if any. The same is exhibited
by annexure R/2 in the affidavit-in-opposition of the Bank itself.

27. Insofar as the provisions of the contract between the petitioner
and the Bank are concerned, undoubtedly the contractor/petitioner
was under the incumbent duty to clear statutory liabilities towards
its workmen.
28. For example, Clause 17 of the contract stipulates that the
contractor shall deposit a security amount of ` 30,000/- with the
bank.

29. Clause 18 provides that the contractor undertook and accepted
the absolute and complete responsibility for service conditions, claims,
damages and other compensations of the personnel enrolled by the
contractor.

30. Clause 19 provided that the contractor would arrange and pay
for policy under the Public Liability Insurance Act, 1991.

31. Clause 20 of the contract stipulated that the contractor shall
obtain adequate insurance policy in respect of his workmen engaged
for the service towards meeting the liability of compensation arising
out of death, injury/disablement at work etc.

32. Clause 21, again, provided that the contractor would submit
bills for the service. The payments would be made within one week
from the date of certification, subject to the condition that the
contractor had cleared/paid all his dues, namely, labour payments,
taxes etc. payable by it under law.

33. However, nothing in the said contract gives a right on the Bank
to freeze an unconnected account, having no nexus with the contract
between the parties.

34. Moreover, during the entire tenure of the contract, the Bank did
not take any steps under the provident fund law against the petitioner
on alleged violation of such provisions.

35. Having not done so and the payments of the petitioner for work
done having otherwise been cleared, the Bank acted palpably de
hors its jurisdiction in freezing the petitioner’s account on allegations
of violation of the provisions of the Employees’ Provident Funds and
Miscellaneous Provisions Act, 1952 at this belated juncture.

36. In any event, it would be open to the provident fund authorities
to take appropriate steps and make enquiries as the said authority is
empowered under the 1952 Act or otherwise against the petitioner
and/or the Bank if they are of the opinion that the petitioner and/or
the bank have flouted any statutory provision pertaining to payment
of provident fund dues.

37. However, such power of the authorities does not confer any
jurisdiction of the Bank to do the act which has been impugned
herein.

38. Accordingly, WPA 5924 of 2020 is allowed on contest, thereby
directing the respondent-Bank to de-freeze the account of the
petitioner and to ensure that the petitioner is able to operate the
said account held with the respondent-Bank within twenty four hours
from now.

39. It is made clear that nothing in this order shall prevent the
provident fund authorities, who have also been impleaded as
additional respondent to the writ petition, to initiate proceedings
against the respondent-Bank as principal employer as well as against
the petitioner, for any alleged violation of the provisions of the 1952
Act or other provident fund law by either of them.

40. Nothing in this order shall be deemed to create any right or
equity in favour of the petitioner if the petitioner does not otherwise
have the same in accordance with law, vis-à-vis alleged violations of
the provident fund law.

41. There will be no order as to costs.

42. Urgent photostat copies of this order, if applied for, be given to
the parties upon compliance of all requisite formalities.

Petition Allowed



Domestic Enquiry-October-December-2024 Domestic Enquiry-October-December-2024  75   76

Vol.XXIX            No.4              OCTOBER-DECEMBER-2024

" DOMESTIC ENQUIRY "

Quarterly Magazine

Edited by,

Shri Deepak  Kumar Sharma
B.Sc.(Medical) M.A.(Hindi) CAIIB-both Parts

General Secretary - AISBOF

State Bank Buildings,

St.Mark's Road, Bangalore - 560 001.

22211006 / Fax: 22214956/22214959

Email: aisbofbangalore@gmail.com

Visit us: www//aisbof.org

Subscription Rates

SINGLE COPY : ` 10/-

ANNUAL SUBSCRIPTION : ` 40/-

(4  ISSUES)

LIFE MEMBERSHIP: ` 400/-

 Editorial..........................................................................1

Article

 Significance of Digital Evidence in
Disciplinary Proceedings by Com. Priyvrat,
President, SBIOA Chandigarh Circle........................................9

Judicial Verdict

 Domestic Enquiry-Dismissal from service-
Petition, against-sustainability of order
dismissing petitioner from service............................13

 Promotion-constitution of India, 1950-

Article 136 and 142-Promotion claimed from

the date when the post was actually vacnt Calim

of resident was rejected by learned Single

Judge-claim allowed by Division Bench.......................27

 Industrial dispute Act, 1947-Section-
Termination of workman (Peon-Tribunal
directed payment of compensation of 1 lakh
as the workman had worked for more than
240 days in each calendar year-..........................53

CONTENTS


